Based on the evidence I issued the following bench decision:

JURISDICTION

The parties in the pleadings filed in this case admit that the Federal
Mine Safety and Health Review Commission has jurisdiction over the
parties.

SETTLED CITATIONS

Petitioner has moved to vacate citations 162308, 162309, 162310 and to
vacate all penalties in connection with those citations. The motion to
vacate is granted.  The citations and penalties should be vacated.

Respondent has also moved to withdraw its notice of contest to
Citation 162205 and pay the proposed penalty. That motion is granted.
Citation 162205 the proposed penalty is $72.00 should be affirmed.

CITATION 162203

The petitioner in this citation alleges a violation of Title 30, Code
of Federal Regulations, Section 55*9-11 which provides as follows:

Mandatory.  Cab windows shall be of safety glass or
equivalent, in good condition and shall be kept clean.

ISSUES

The  issues   are whether  respondent violated  the  regulation and,   if a
violation occurred,   what  penalty  is   appropriate,

FINDINGS OF FACT

Furloughed MSHA Inspector Bill Novinger testified for the petitioner.
On March 11, 1980, inspector Novinger was at the Phelps Dodge mine arriving
there about 7:30 a.m.  At that time he saw a Caterpillar loader in the
respondent's crushing area next to the primary crusher.  It was parked 35
to 50 yards from the primary crusher. The Caterpillar is a large rubber
tired vehicle with a cab that can be entered seven feet above the ground.
Access to the cab is provided by a ladder.

Inspector Novinger observed that the upper glass of the cab window was
shattered on the left side and short pieces of glass were protruding. The
window itself measures 20 inches wide and 30 inches high, ,The entire upper
window was broken into four or five pieces. The lower window was missing
altogether.

The inspector and a company representative had the pieces of glass
removed with the worker holding a cloth to protect his hand. The hazard
here was that the glass could fall out and strike a worker either inside or
outside the cab. Vibration could also cause the glass to jiggle out and

1079cord reflects that the respondent employs approximately 140 persons
